STATE OF MICHIGAN

COURT OF APPEALS

Inre INVESTIGATIVE SUBPOENAS.

GRAND TRAVERSE COUNTY PROSECUTOR, FOR PUBLICATION
November 19, 2009
Petitioner-Appel lant, 9:05am.
v No. 284993
Grand Traverse Circuit Court
MEIJER, INC., and DICKINSON WRIGHT LC No. 08-026516-PZ
EMPLOY EES,

Respondents-Appel lees.

Before: Jansen, P.J., and Fort Hood and Gleicher, JJ.

GLEICHER, J.

In this action arising from petitioner Grand Traverse County Prosecutor’ s investigation of
a potentia violation of the Michigan Campaign Finance Act (MCFA), MCL 169.201 et seq.,
petitioner appeals as of right a circuit court order dismissing the case for lack of jurisdiction. We
reverse and remand for further proceedings.

I. Underlying Facts and Proceedings

On February 7, 2007, Acme Township conducted an election to determine whether to
recall any township trustees. Approximately a year later, the prosecutor filed a petition in the
circuit court seeking authorization to issue investigative subpoenas pursuant to MCL 767A.2(1),
which states, “A prosecuting attorney may petition the district court, the circuit court, or the
recorder’s court in writing for authorization to issue 1 or more subpoenas to investigate the
commission of afelony as provided in this chapter.” The petition averred that the prosecutor’s
investigation centered on an alleged violation of MCL 169.254, which prohibits corporations,
their agents, and certain others from making election campaign contributions. The circuit court
authorized the investigative subpoenas, finding “reasonable cause to believe a felony has been
committed and those persons who are the subject of the petition may have knowledge regarding
the felony.”

Two subpoena recipients, respondents Meijer, Inc. and Dickinson Wright, P.L.L.C.,
refused to produce information sought by the subpoenas. The prosecutor then filed in the circuit
court a motion to compel respondents compliance. Respondents moved to quash the subpoenas
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and to dismiss the proceeding for want of jurisdiction. According to respondents, because the
MCFA invests the secretary of state with the exclusive jurisdiction to investigate and enforce
campaign finance law violations, the prosecutor had no legal basis for seeking the subpoenas and
the circuit court did not have authority to issue or enforce the subpoenas. In a written opinion
and order, the circuit court explained, in relevant part as follows, that it was granting
respondents’ motion to dismiss the case “for lack of subject matter jurisdiction”:

The MCFA is designed to ensure openness and honesty in our elections by
mandating certain reporting requirements and by prohibiting corporations
(including law firms operating as limited liability companies), or their lawyers or
agents from making monetary contributions to influence elections. ... Thus,
enforcement of the MCFA is unquestionably a state interest. The Legidlature
clearly intended to vest exclusive jurisdiction for enforcement of the MCFA in the
Secretary of State and, upon her request, in the Attorney General.

* * %

[T]he Legislature, having vested exclusive jurisdiction in the Secretary of
State to investigate and resolve campaign violations or to refer them to the
Attorney General for criminal prosecution, the Prosecuting Attorney has no
statutory jurisdiction to investigate or prosecute violations. By the same token,
this Court did not have jurisdiction to issue the subpoenas at issue or rule on the
pending motions. Ironically, the Secretary of State does not have authority to
request investigative subpoenas. It seems she will rely on the cooperation of
those she is investigating to produce documents, and at this point, full document
production has not been made. It seems, then, unlikely that the Secretary of State
can adequately and fairly investigate this case without the Attorney General’s
assistance. Prudence would suggest she enlist his aid. [Interna citations and
footnote omitted)].

[I. Standard of Review

“Whether atrial court has subject-matter jurisdiction is a question of law that this Court
reviews de novo.” Etefia v Credit Technologies, Inc, 245 Mich App 466, 472; 628 NW2d 577
(2001). This Court aso reviews de novo legal issues of statutory construction. In re Petition of
Attorney Gen for Investigative Subpoenas, 274 Mich App 696, 698; 736 NW2d 594 (2007).

[11. Analysis

“The MCFA is designed to ensure openness and honesty in our elections by mandating
certain reporting requirements and by prohibiting corporations (including law firms operating as
limited liability companies) or their lawyers or agents from making monetary contributions to
influence elections.” Fieger v Cox, 274 Mich App 449, 451; 734 NW2d 602 (2007). To achieve
this goal, the MCFA establishes rigorous rules applicable to certain election campaigns. The act
mandates that candidates in applicable elections form candidate committees that include a
designated treasurer and identify a financial institution as an official depository for campaign
contributions. MCL 169.221(1)-(6). The committee treasurer must “keep detailed accounts,
records, bills, and receipts,” and bears the responsibility for report preparation and filing. MCL
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169.222. The MCFA specifies that one requisite report, a committee’ s campaign statement, shall
contain specific information about “the total amount of contributions received during” a
reporting period, comprehensive detail about fund raising efforts, the identities of campaign
contributors, and a list of al expenditures. MCL 169.226. And MCL 169.254 regulates
corporate contributions by generaly prohibiting independent corporate expenditures other than
those made to ballot question committees.

The Legidlature also enacted both civil and criminal penalties for violations of MCFA
requirements. For example, a person who fails to form a campaign committee or who
commingles campaign committee funds “is subject to a civil fine of not more than $1000.00.”
MCL 169.221(13). If a candidate, treasurer or other designated person neglects to timely file
mandatory campaign statements, “that candidate, treasurer, or other designated individual is
guilty of a misdemeanor, punishable by a fine of not more than $1000.00, or imprisonment for
not more than 90 days, or both.” MCL 169.233(8). “A person who knowingly violates’ the
MCFA prohibition against the use of campaign funds for purposes other than “qualified
campaign expenditures’ “is guilty of a felony punishable’ by a fine, imprisonment, or both.
MCL 169.266(4).

The MCFA provision at the heart of this case is the act’s broad preclusion of corporate
contributions.  Under MCL 169.254(1), with limited and here inapplicable exceptions, a
corporation “shall not make a contribution or expenditure or provide volunteer persona services
that are excluded from the definition of a contribution pursuant to [MCL 169.204(3)(a)].”
Pursuant to MCL 169.254(4),

A person who knowingly violates this section is guilty of a felony
punishable, if the person is an individual, by a fine of not more than $5,000.00 or
imprisonment for not more than 3 years, or both, or, if the person is not an
individual, by afine of not more than $10,000.00.

The question presented here is whether a county prosecutor may enforce the MCFA’s criminal
penalty provisions, despite that the secretary of state already had initiated civil proceedings that
resulted in acivil fine for the same infraction of MCL 169.254.

The secretary of state serves as Michigan’s “chief election officer,” and possesses
“supervisory control over local election officials in the performance of their duties....” MCL
168.21. The MCFA commits to the secretary of state numerous tasks related to the
implementation, administration and enforcement of Michigan's campaign finance laws. The
secretary of state bears responsibility for making available “appropriate forms, instructions, and
manuals required” under the MCFA, developing a “filing, coding, and cross-indexing system for
the filing of required reports and statements,” preparing required “forms, instructions, and
manuals,” and promulgating rules to implement the MCFA. MCL 169.215(1)(a)-(b), (d)-(e).
Under MCL 169.218(1), the secretary must make available “an electronic filing and internet
disclosure system” permitting the electronic filing of committee statements or reports. When
requested and adequately supported factually by the person submitting the request, the secretary
must issue declaratory rulings concerning the MCFA. MCL 169.215(2).



The MCFA additionally empowers the secretary of state to investigate, enforce, and
endeavor to prevent election campaign finance improprieties, and to assess civil fines. The
pertinent portions of MCL 169.215 set forth the following:

9 The secretary of state shall investigate the allegations under the
rules promulgated under thisact. . ..

(10) If the secretary of state determines that there may be reason to
believe that a violation of this act has occurred, the secretary of state shall
endeavor to correct the violation or prevent a further violation by using informal
methods such as a conference, conciliation, or persuasion, and may enter into a
conciliation agreement with the person involved. Unless violated, a conciliation
agreement is a complete bar to any further action with respect to matters covered
in the conciliation agreement. If the secretary of state is unable to correct or
prevent further violation by these informa methods, the secretary of state may
refer the matter to the attorney general for the enforcement of a criminal penalty
provided by this act or commence a hearing as provided in subsection (11).

(11) The secretary of state may commence a hearing to determine
whether a civil violation of this act has occurred. ... If after a hearing the
secretary of state determines that a violation of this act has occurred, the secretary
of state may issue an order requiring the person to pay a civil fine equal to the
amount of the improper contribution or expenditure plus not more than $1,000.00
for each violation.

These sections delineate the secretary of state’'s civil enforcement armamentarium, which
consists of three procedural courses of action: “informal methods such as a conference,
conciliation, or persuasion,” commencement of a hearing to address potential civil violations,
and referral to the attorney general “for the enforcement of a criminal penalty . . ..” MCL
169.215(10)-(11).

As an adjunct to the informal resolution options described in MCL 169.215(10), this
subsection contemplates that the secretary may “enter into a conciliation agreement with the
person involved,” and that “[u]nless violated, a conciliation agreement is a complete bar to any
further action with respect to matters covered in the conciliation agreement.” 1d. The MCFA
envisions that the secretary will preferentially utilize administrative conciliation to resolve
campaign finance-related disputes, and that only if the secretary’s informal enforcement tools
fail to “correct or prevent further violation” may the secretary “refer the matter to the attorney
general for the enforcement of a criminal penalty provided by this act or commence a hearing as
provided in subsection (11).” MCL 169.215(10). If the secretary conducts a hearing, the MCFA
permits the secretary thereafter to assess “a civil fine equal to the amount of the improper
contribution or expenditure plus not more than $1,000.00 for each violation.” MCL 169.215(11).

The circuit court concluded that because MCL 169.215(10) specifies that the secretary
may refer “the enforcement of a criminal penalty” to the attorney general, the prosecutor did not
possess the authority to investigate potential MCFA violations. The prosecutor maintains that
the circuit court inaccurately characterized the MCFA’s “narrow” informal enforcement
procedure as an exclusive remedy for any MCFA violation. Meijer and Dickinson assert that
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although the MCFA lacks a specific provision assigning to the attorney general the exclusive
authority to enforce criminal violations of the act, the statutory language clearly conveys the
Legidature’s intent to divest local prosecutors of the power to prosecute campaign finance law
crimes. Meijer and Dickinson further assert that because the secretary of state entered into a
conciliation agreement regarding the subject of the prosecutor’ s investigation, MCL 169.215(10)
plainly bars any related criminal prosecution.*

“Well-established principles guide this Court's statutory construction efforts.”
Bloomfield Charter Twp v Oakland Co Clerk, 253 Mich App 1, 10; 654 NW2d 610 (2002). We
begin by examining the specific statutory language under consideration, bearing in mind that

[w]hen faced with questions of statutory interpretation, our obligation isto discern
and give effect to the Legisature s intent as expressed in the words of the statute.
We give the words of a statute their plain and ordinary meaning, looking outside
the statute to ascertain the Legislature’s intent only if the statutory language is
ambiguous. Where the language is unambiguous, we presume that the Legislature
intended the meaning clearly expressed—no further judicial construction is
required or permitted, and the statute must be enforced as written. [Id. (internal
guotation omitted).]

In discerning legidative intent, this Court gives effect to every word, phrase and clause in the
statute. People v Hill, 269 Mich App 505, 515; 715 NW2d 301 (2006). We endeavor to avoid
interpreting a statute in a manner that renders any statutory language nugatory or surplusage, and
we “construe an act as a whole to harmonize its provisions and carry out the purpose of the
Legidature.” 1d., quoting Macomb Co Prosecutor v Murphy, 464 Mich 149, 159-160; 627
NW2d 247 (2001).

We reject the notion that by enacting the MCFA, the Legidature intended to divest
county prosecutors of their duty to investigate and prosecute election law crimes. “The
prosecutor is a constitutional officer whose duties are as provided by law.” Genesee Prosecutor
v Genesee Circuit Judge, 386 Mich 672, 683; 194 NW2d 693 (1972). The Legislature generally
described the prosecutor’s legal duties in MCL 49.153, which provides, “The prosecuting
attorneys shall, in their respective counties, appear for the state or county, and prosecute or
defend in al the courts of the county, all prosecutions, suits, applications and motions whether
civil or criminal, in which the state or county may be a party or interested.” In a case construing
the MCFA, this Court recognized that “prosecuting attorneys in Michigan possess broad
discretion to investigate criminal wrongdoing, determine which applicable charges a defendant
should face, and initiate and conduct criminal proceedings.” Fieger, 274 Mich App at 466. Our
careful consideration of the plain and unambiguous language of the MCFA refutes that the
Legidature intended to delegate to the secretary of state’s sole discretion whether alleged MCFA
violators should face criminal prosecution.

1 On May 13, 2008, the secretary of state issued a press release announcing that Meijer “is
paying the largest fine ever assessed under Michigan’s Campaign Finance Act as part of
agreements resolving violations stemming from expenditures made in two elections.”



Indisputably, the secretary of state possesses broad authority to remedy election law
infractions. But the secretary’s authority clearly does not encompass the prosecution of criminal
election law-related offenses. In the Michigan Election Law, MCL 168.1 et seq., the Legisature
invested the secretary with the obligation to investigate and report election law violations as
follows:

The secretary of state shall do all of the following:

* % %

(h) Investigate, or cause to be investigated by local authorities, the
administration of election laws, and report violations of the election laws and
regulations to the attorney general or prosecuting attorney, or both, for
prosecution. [MCL 168.31(1).]

The MCFA imbues the secretary of state with responsibility to enforce campaign finance laws by
authorizing the secretary to “correct” and “prevent” violations. MCL 169.215(10). But nothing
in the MCFA supplies the secretary with the power to prosecute criminal infractions. Rather, the
MCFA expressly provides only that the secretary may “commence a hearing to determine
whether a civil violation of this act has occurred,” and may impose a “civil fine” MCL
169.215(11) (emphasis added). *“Civil infractions are not crimes and are not punishable by
imprisonment or by ‘penal fines.” Saginaw Pub Libraries Bd of Comm'rs v 70" Dist Court
Judges, 118 Mich App 379, 387; 325 NW2d 777 (1982). And the MCFA specifically
contemplates the potential imposition of criminal liability for violators irrespective whether the
secretary has imposed a civil fine: “Unless otherwise specified in this act, a person who violates
a provision of this act is subject to a civil fine of not more than $1000.00 for each violation. A
civil fine isin addition to, but not limited by, a criminal penalty prescribed by this act.” MCL
169.215(14) (emphasis added).

The secretary of state's broad powers to investigate, conciliate, and remediate election
law infringement, and to assess civil fines, simply does not establish in the secretary exclusive
jurisdiction with respect to the criminal provisions of the MCFA. We discern no language in
MCL 169.215, or elsewhere in the MCFA, that plainly conveys to the secretary a prosecutorial
function, or any language that attenuates the traditional criminal enforcement powers of
prosecutors. Nor do we detect any legidative intent that informal methods of resolving
campaign finance disputes, including conciliation agreements and civil fines, should entirely
substitute for the prosecution of persons who “knowingly” violate MCL 169.254.2

> The attorney general has previously reached the same conclusion: “The Legislature has
provided that county prosecuting attorneys shall, in their respective counties, prosecute all civil
and criminal matters in which the state or county may be interested. MCL 49.153 . ... Nothing
contained in the MCFA diminishes the authority of county prosecutors to prosecute crimes
committed in their respective counties.” OAG, 1999-2000, No. 7040, p 82 (December 9, 1999).



Meijer and Dickinson urge that because MCL 169.215 describes an enforcement
mechanism that includes no mention of the county prosecutor, this omission signifies that the
secretary of state possesses “the exclusive jurisdiction to enforce the MCFA unless, within her
discretion, she refers a matter to the Attorney General and, even then, only after the mandatory
conciliation procedure is exhausted and proven unsuccessful.” In respondents estimation, the
MCFA neither explicitly nor implicitly grants to any other person or entity “the authority to
contemporaneously investigate potential violations or to enforce the MCFA.”  We readily
acknowledge that the enforcement provisions of 8 15 omit express reference to the prosecutor.
But MCFA § 15, and § 54(4), which criminalizes some corporate campaign contributions, relate
to precisely the same subject: avoiding corruption or the appearance of corruption in election
campaigns. Consequently, we interpret these provisions in pari materia and read them together
asawhole. People v Harper, 479 Mich 599, 621; 739 NW2d 523 (2007). “The object of thein
pari materia rule is to give effect to the legidative intent expressed in harmonious statutes.”
Walters v Leech, 279 Mich App 707, 710; 761 NwW2d 143 (2008). “If two statutes lend
themselves to a construction that avoids conflict, that construction should control.” In re Project
Cost & Special Assessment Roll for Chappel Dam, 282 Mich App 142, 148; 762 NwW2d 192
(2009).

We conclude that MCFA 8815 and 54 evince plain legidative intent to create two
distinct methods of enforcing the MCFA: civil procedures pursued by the secretary state and
criminal prosecutions initiated by county prosecutors or the attorney general. By enacting 8 54,
the Legidature unambiguoudly intended that knowing violators of the corporate campaign
finance law would face criminal prosecution. Without question, the Legislature recognized and
understood that the prerogative of criminal prosecution resides only in the attorney general and
county prosecutors. We discern no language in 8 15 suggesting that the Legislature intended to
appoint the secretary of state as the gatekeeper for all potential prosecutions under the MCFA,
concomitantly divesting the state’s traditional prosecutorial entities of their statutory and
constitutional powers. Our construction of the statute fully comports with this Court’s previous
observation in Forster v Delton School Dist, 176 Mich App 582, 585; 440 NW2d 421 (1989),
that under the MCFA, prosecutors maintain their statutory power to prosecute crime:

The campaign financing act does not allow for enforcement by private
individuals. MCL 169.215 . . . provides an express remedy to enforce the duties
imposed under the campaign financing act. The campaign financing act also
provides for criminal penalties for knowing violation of the act, and enforcement
for such knowing violation may be prosecuted by the Attorney General or local
prosecuting attorneys.

Moreover, an interpretation of the MCFA as suggested by Meijer and Dickinson would
require us to read into the MCFA ajurisdictiona rule that finds no support in the plain language
of the act. “[A] court may read nothing into an unambiguous statute that is not within the
manifest intent of the Legislature as derived from the words of the statute itself.” Roberts v
Mecosta Co Gen Hosp, 466 Mich 57, 63; 642 NW2d 663 (2002). The MCFA makes no
reference to jurisdiction, and nothing in the act conveys any intent, much less a “clear intention,”
to vest in the secretary of state exclusive jurisdiction to determine whether MCFA violators will
face criminal prosecution. See Burt Twp v Dep't of Natural Resources, 459 Mich 659, 669; 593



NW2d 534 (1999) (explaining that the Legislature “need only use terms that convey its clear
intention that the grant of jurisdiction giveniis, in fact, exclusive”).

The civil enforcement scheme set forth in the MCFA simply does not call into question
the legitimacy of a criminal prosecution under the act. Despite that the secretary of state
possesses the discretion to refer violators to the attorney general for prosecution, nothing in the
act reflects that the Legislature intended that the secretary’s discretionary referral ability would
supplant a county prosecutor’s traditional criminal law enforcement powers. The MCFA
contains no language implying that the referral process constitutes the sole path to criminal
prosecution. And we cannot agree with Meijer and Dickinson that 8 15 subjects prosecutorial
power to investigate crime and initiate prosecution to the sole discretion of the secretary of state.

Meijer and Dickinson further assert that “statutes vesting administrative agencies with
exclusive jurisdiction for enforcement” preclude circuit court proceedings “for alleged violations
of the very statutory scheme for which the agency is charged with enforcement.” In support of
this claim, Meijer and Dickinson invoke several decisions of this Court.® In all of the cited cases,
this Court held that an administrative agency possessed exclusive jurisdiction over the issues
presented.” However, none of the cases invoked by Meijer and Dickinson involved a criminal
prosecution. We reject that by creating administrative agencies or designating state officers as
responsible for the enforcement of regulatory laws, the Legislature intended to take away from
county prosecutors their statutory power to prosecute crimes committed in their respective
counties. Alternatively stated, by enacting MCL 169.215 or other regulatory schemes, the
Legidature did not intend to delegate to civil authorities the exclusive jurisdiction to enforce
criminal provisions concomitantly enacted to punish regulatory transgressors.”

% The cases cited by Meijer and Dickinson consist of L & L Wine & Liquor Corp v Liquor
Control Comm, 274 Mich App 354; 733 Nw2d 107 (2007) (involving the power of the Liquor
Control Commission under the Michigan Liquor Control Code, MCL 436.1101 et seq.); Huron
Valley Schools v Secretary of Sate, 266 Mich App 638; 702 NW2d 862 (2005) (in which the
plaintiffs averred that the defendant had misinterpreted or violated the MCFA); Papas v Gaming
Control Bd, 257 Mich App 647; 669 NW2d 326 (2003) (concerning casino licensing under the
Michigan Gaming Control and Revenue Act, MCL 432.201 et seq.); and Citizens for Common
Sensein Gov't v Attorney General, 243 Mich App 43; 620 NW2d 546 (2000) (where the plaintiff
sought a declaratory judgment on the basis that the attorney general and the secretary of state had
or would misconstrue the MCFA).

“L & L Wine & Liquor, 274 Mich App at 357-358; Huron Valley Schools, 266 Mich App at 645-
650; Papas, 257 Mich App at 649; and Citizens for Common Sense in Gov't, 243 Mich App at
47.

® Pursuant to the Liquor Control Code, “[a] person who engages in the business of selling or
keeping for sale alcoholic liquor in violation of thisact” isliable “both civilly and criminally” for
the act’s violation. MCL 436.1917(1). Under the Gaming Control and Revenue Act, a person
who conducts a gambling operation “where wagering is used or to be used without a license
issued by the board” is guilty of afelony punishable by imprisonment for not more than 10 years
or a fine of not more than $100,000.00, or both, and shall be barred from receiving or
maintaining alicense. ...” MCL 432.218(1)(a).
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Meijer and Dickinson also aver that a conciliation agreement bars both further civil
proceedings and criminal enforcement of the MCFA, even if initiated by the attorney general. In
support of this argument, Meijer and Dickinson cite the portion of MCL 169.215(10) stating,
“Unless violated, a conciliation agreement is a complete bar to any further action with respect to
matters covered in the conciliation agreement.” Because the secretary of state possesses no legal
authority to address criminal liability in a conciliation agreement, we reject that this statutory
language bars the prosecutor from investigating felony charges. Furthermore, our review of the
conciliation agreement reflects that it covered only Meijer’s civil liability for violating the
MCFA and the assessment of civil fines; the agreement includes no mention that the secretary of
state considered or imposed criminal penalties.

By its plain terms, the MCFA creates a framework for remedying and punishing
campaign finance law violations. The statutory language neither expressly creates nor inherently
implies any restriction applicable to the prosecutor’s power to investigate criminal violations
provided for by the MCFA. Had the Legidature intended that civil enforcement by the secretary
of state would preclude all related criminal prosecutions, it would not have incorporated in the
MCFA an admonition that “[a] civil fineis in addition to, but not limited by, a criminal penalty
prescribed by thisact.” MCL 169.215(14). Absent a clear and unambiguous expression that the
Legidature intended to limit a prosecutor’s authority, we divine in MCL 169.215 no intent to
divest the circuit court of jurisdiction to entertain the criminal prosecution of campaign finance
law violators.

Reversed and remanded for further proceedings consistent with this opinion. We do not
retain jurisdiction.

/s/ Elizabeth L. Gleicher
/9! Kathleen Jansen
/s/ Karen M. Fort Hood



