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PER CURIAM.

Plaintiff appeals by leave granted the summary dismissal of her claim of statutory
liability under Michigan’s dog-bite statute, MCL 287.351. Wereverse.

Defendants, the Macaks, owned two dogs being boarded at Chieftan Kennels. On June 5,
2003, the dogs escaped from the kennel and ended up on plaintiff’s property. Plaintiff was
outside on her deck with her cats and the dogs attacked both plaintiff and the cats. In her
answersto interrogatories, plaintiff gave the following account of the incident:

At approximately 10:30 am., | was sitting . . . on my deck reading my
newspaper, having coffee and breakfast with my two cats. | saw two large husky
dogs approaching my deck. | yelled at them, hoping to scare them away. The
dogs had apparently caught the scent or sight of the cats. The dog [sic] jumped at
the deck to grab my cat and my older 10 year old cat (declawed-front) ran to
cover by thetrees. ... The dogs caught the cat and started to tear it apart. | ran
barefoot to the woods yelling at the dogs, but they wouldn’t stop biting my cat. |
finally stuck my fingers in the red-tan husky’s eyes and it pulled back so |
grabbed the cat and ran for the house. All the way there the dogs were jumping at
me, causing nail gashes on my legs.

| then put my cat in the house . . . and the dogs were right on me. The
dogs then spotted the other young Siamese cat (1%2 years old — declawed) on the
deck and they started chasing it. It ran to the southwest corner of the property,
through our ditch and up atree. The dogs were up the tree and pulled the cat to
the ground and both dogs started tearing and biting the cat. | fell in the ditch
trying to chase the dogs away from my cat. | kicked the dogs and fought to get
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the cat loose; resulting in more dog bites. | grabbed my cat and ran to the house
with the dogsin pursuit and jumping at me.

Plaintiff’s younger cat survived but the older cat died afew days later. Plaintiff had 28 puncture
wounds to her hands. The wounds became infected and one wound caused possibly permanent
nerve damage to plaintiff’s right thumb.

Plaintiff filed this claim against defendants under the dog-bite statute, MCL 287.351(1),"
which provides:

If a dog bites a person, without provocation while the person is on public
property, or lawfully on private property, including the property of the owner of
the dog, the owner of the dog shall be liable for any damages suffered by the
person bitten, regardiess of the former viciousness of the dog or the owner’s
knowledge of such viciousness.

Defendants filed a motion for summary disposition pursuant to MCR 2.116(C)(10), asserting that
they were not liable because plaintiff had provoked the dogs into attacking her. Specificaly,
while the attack on the first cat was admittedly unprovoked, the attack on plaintiff was not.
Plaintiff chased the dogs into the woods, stuck her fingers in their eyes, kicked them, and
otherwise fought with them to save her cats, thus causing the dogs to attack her. Plaintiff could
not claim lack of provocation by relying on her defense of the cats because cats are persona
property. Further, while the dogs admittedly trespassed on plaintiff’s land, that trespass and any
potential threat to plaintiff’s property was “not legaly sufficient to justify the Plaintiff’s
subsequent attack upon them.”

Plaintiff responded that she had a right to defend her cats against trespassing dogs and
thus the actions taken in defense of the cats did not constitute provocation as a matter of law
even if those actions did cause the dogs to attack her. Although one may not claim defense of
others for injuring a person when coming to the aid of personalty rather than another person,
defendants dogs are not persons but personalty themselves. Further, even if some of plaintiff’'s
actions may have provoked the dogs to attack her, not all of them did. She received multiple
bites while running from the dogs.

The trial court agreed with defendant, concluding that plaintiff provoked the dogs into
attacking her and dismissed the case. Leave to appeal was requested and granted. The parties
were directed “to address whether a victim’s reaction to a dog attack on her own property can be
considered provocation under MCL 287.351(1).” Kaoivisto v Davis, unpublished order of the
Court of Appeals, entered March 29, 2007 (Docket No. 272943).

! Michigan also recognizes a common-law strict liability cause of action against possessors—not
temporary caretakers—of certain domestic animals for harm that resulted from an animal’s
abnormally dangerous propensities of which the possessor knew or should have known. See
Trager v Thor, 445 Mich 95, 99, 104; 516 NW2d 69 (1994). And, Michigan recognizes a
negligence cause of action “when there is ineffective control of an animal in a situation where it
would reasonably be expected that injury could occur, and injury does proximately result from
the negligence.” Id. at 106, quoting Arnold v Laird, 94 Wash 2d 867, 871; 621 P2d 138 (1980).



Accordingly, on appea plaintiff first argues that her reaction to the dog attack that was
occurring on her property cannot be considered provocation under MCL 287.315(1); therefore,
the trial court’s summary dismissal of her claim for the injuries sustained during the attack was
erroneous. After de novo review of the trial court’s decision to summarily dismiss this claim
involving an issue of statutory interpretation, we agree with plaintiff that her action is not barred.
See Van Reken v Darden, Neef & Heitsch, 259 Mich App 454, 456; 674 NW2d 731 (2003);
Kefgen v Davidson, 241 Mich App 611, 616; 617 NW2d 351 (2000).

The dog-bite statute has consistently been interpreted as creating “an almost absolute
liability” in the dog owner except when there is provocation. Tate v Grand Rapids, 256 Mich
App 656, 658; 671 NW2d 84 (2003). It has been recognized that “statutes concerning allocation
of fault, MCL 600.2957 and MCL 600.6304, are not applicable in an action brought pursuant to
the dog-bite statute, MCL 287.351...." Hill v Sacka, 256 Mich App 443, 462; 666 NW2d 282
(2003). That is, fault or negligence of the dog owner, a third person, or the victim—*excluding
possibly where the [victim’'s] negligence may relate to the defense of provocation”—are
irrelevant. 1d. at 451-452.

“Provocation” isthe only viable defense to a claim brought under MCL 287.351(1). This
Court in Brans v Extrom, 266 Mich App 216, 219; 701 NW2d 163 (2005), a case involving the
dog-hite statute, considered the issue of what constitutes provocation. Quoting Black’s Law
Dictionary (4th ed), it determined that “provocation” is “[t]he act of inciting another to do a
particular deed. That which arouses, moves, calls forth, causes, or occasions.” The Brans Court
further opined:

The definition of “provocation” does not take into account the intent of the actor;
rather, the definition focuses on the nature of the act itself and the relationship
between that act and an outcome. Thus, an unintentional act could constitute
provocation within the plain meaning of the statute because some actions,
regardless of intent, may be more than sufficient to relieve a dog owner of
liability. [lId. at 219.]

Similarly, we note that the term “provocation” is defined in Random House Webster’s College
Dictionary (1997), as “the act of provoking” and “something that provokes, esp. by inciting,
instigating, angering, or irritating.” And, “provoke” means “to anger, exasperate, or vex[;] to stir
up, arouse, or call forth[;] to incite or stimulate into action[;] to give rise to, induce, or bring
about.”

As aways, our goal in cases of statutory interpretation is to ascertain and give effect to
the intent of the Legislature. See Neal v Wilkes, 470 Mich 661, 665; 685 NW2d 648 (2004).
Statutory language should be construed reasonably, consistent with the purpose of the legislation.
Twentieth Century Fox Home Entertainment, Inc v Dep’t of Treasury, 270 Mich App 539, 544;
716 NW2d 598 (2006). The purpose of the dog-bite statute, MCL 287.351(1), appears to be to
hold the owners of dogs liable for bite injuries to lawful victims who did not provoke the dog.

Under the circumstances presented in this case, we conclude that plaintiff did not provoke
defendants dogs. The dogs came onto plaintiff’s property unexpectedly and without her
permission. The dogs immediately exhibited vicious and aggressive behaviors. Plaintiff’s
response to, or defense against, those behaviors resulted in the dogs attacking her. But, it is
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evident by their behavior that the dogs were already provoked—they were attacking—before
plaintiff took any action against them. Whether the dogs were, for example, angered, aroused,
irritated or incited because of something that happened in the kennel, or because they were free
from the kennel, or because they saw plaintiff’s cats is irrelevant. The dogs were provoked
before plaintiff reacted to their behaviors. Therefore, plaintiff’s response to the dogs violent
behaviors cannot be considered “provocation” within the contemplation of MCL 287.351(1) asa
matter of law. The “provocation” defense assumes that the offending dog was not aready in a
provoked state or, as in this case, a state of attack, and that the victim did something that caused
the dog to become provoked.

We note that, unlike some other cases involving the dog-bite statute, plaintiff did not
initiate contact with the dogs or seek them out before the attack, she was not on the dogs
territory when she was attacked, and the dogs were already in an aggressive and vicious state
before plaintiff made any contact with the dogs.? That plaintiff’s response to the dogs' violent
and aggressive behaviors was intentional and violent in kind does not change the fact that the
dogs were aready in a provoked state—they were in a state of attack—when she responded to
their behaviors. We discern no requirement that plaintiff had to retreat from or submit to the will
of these dogs.

And, it isirrelevant that plaintiff’s response may have been in defense of her cats. She
could have been defending a neighbor’ s baby, the newspaper, or a rose bush and she still would
be entitled to a recovery for her injuries under these circumstances. The dispositive issue is
whether she provoked the dogs. Dogs which are already in a provoked state cannot, by
definition, become provoked. Certainly dogs that are already in a state of attack—the most
extreme provoked state—cannot become provoked. Had the dogs smply wandered over to
plaintiff’s property in a peaceable state and plaintiff approached them and did something,
intentional or unintentional, that elicited a biting response—that would be a different case.

The soundness of our conclusion is best illustrated with an example. According to
defendants argument and the trial court’s rationale, if plaintiff had been babysitting the
neighbor’s sleeping baby when the dogs ran onto plaintiff’s property and began attacking the
baby and plaintiff responded aggressively against the dogs to save the baby and the dogs turned
their attack onto her, plaintiff would not have a claim under the dog-bite statute for her injuries.
A potential claim under the statute for bite injuries to the baby would exist, but plaintiff would
not have a claim because she “provoked” the attacking dogs. This absurd result is certainly not
the intent of the legidation. It does not matter that in the fictional scenario plaintiff was
defending a sleeping baby and in this actual case plaintiff was defending her cats—the statute
only says. “If adog bites a person, without provocation . . . .” It does not say “If a dog bites a
person, without justified provocation . . . .” Therefore, we hold that responding to or reacting to
adog’s vicious and aggressive behavior does not constitute provocation under MCL 287.351(1);
the dog is already in a provoked state.

Although typically whether provocation existed is a question of fact to be determined by
the jury on the basis of the circumstances of each case, in this case there is no genuine issue of

2 See, eg., Nicholes v Lorenz, 396 Mich 53, 56; 237 NW2d 468 (1976); Brans, supra at 217;
Hill, supra at 445; Bradacs v Jiacobone, 244 Mich App 263, 264-265; 625 NW2d 108 (2001).



material fact on the issue of provocation. See MCR 2.116(C)(10); Brans, supra at 221-222.
Plaintiff did not provoke the dogs. The dogs were already provoked and, in fact, were in a state
of attack, for whatever reason when plaintiff responded to their behaviors while on her own
property. Plaintiff’s response to the dogs' vicious and aggressive behavior does not constitute
provocation within the contemplation of the dog-bite statute, MCL 287.351(1). Therefore,
plaintiff is entitled to summary disposition under MCR 2.116(1)(2), and we remand this matter to
thetria court for a determination of damages.

Reversed and remanded for further proceedings consistent with this opinion. We do not
retain jurisdiction.

/s/ Pat M. Donofrio
/s David H. Sawyer
/sl Mark J. Cavanagh



